
affecting solely in~tate communications, it nowhere expressly gram the FCC jurisdiction over

the same subjC(j,ts. Since the Act clearly enlists the aid of state commissions to implement its

mandates, there is no reason to assume that by merely addressing some intrastate maners, the

Act must effect a raqical rearrangement of the jurisdictional division between the FCC and the

States.

B. By SettiDI Rates TbrouP aD Abbrenated RuJem·kIDI. tbe FCC Short·
Circuited the Faet-Spedftc. AdJudlcatl...e Process Required by the Act for
SettiDI Prices and Produced Arbitrary aDd Capricious Results.

Conpess's decision to live authority over priciq exclusively to state commissions is not

simply a jurisdictional teebDicality devoid of substantive import. To the commy, the role

assiped to state Ilencies is inextricably linked with me procedures Conaress devised in § 252

for seninl prices based on a LEe's costs. By desip. me arbitrations required by me Act were

to be evjdenriary proceedinlS iDvolviq fact-specific, essemiall~ adjudicative ex'!"inations into

the circums~ of particular carriers. The arbitrations t!ms require local supervision by

individual state commissioDS.

By clajminl audlority over pricing for itself aDd by usin& a D1'mnakjp, to set both

presumptive proxy prices and mandatory pricina rules to 10vern state decisions, tbe FCC has

completely circumvaad die procedures desiped by CoDpess. In addition. by aaempting to

use die record compiled in III expedited ruJ.emaIdDI to ICCOIDplish pricina decisions that

Conpess expecIeCI to be bandied tbrouah adjudicative proceedinp, the fCC bas only committed

funber enors IDd produced results that cannot meet the staDduds of reasoDCd decisionmaking.
M

In atreJDptina to diciare mMardized prices. me FCC erred first and foremost by

UIIdermininI the proceduIes <;:oapess establisbed for individualimd, adjudicative pricing

determinatioDS UDder the Act. section 252 makes clear that an arbitration Will proceed on the
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basis of a "petition," to which a patty is given an opportUnity to respond. Both parties are

allowed an oppartunity to present .. information!' to the state commission bearing on the petition.

and <;>nly issues set fonh in the petition and response are to be "resolved" by the state

commission. See generally § 2S2(b). Such an evidentiary proceeding is especially critical to

ensure that prices adequately account for the true costs incurred by a particular incumbent

carrier. Only such a case-specific. localized procedure could fulfill the statutory command that

prices be "based on ... cost." S= § 2S2(d)(l). See also § 252(d)(3).

The FCC. however. utterly ignored these procedures by aaemptiDg to use a Nlemaking

(aDd an abbreviated ODe at that) DOt only to dictate an inflexible pricing regime, but also to set

specific prices. The expedited rulemaking employed by the FCC could hardly be funher from

the iDdividualized decisionmaking called for in the Act. Parties, after. all, were not even given
.

an opportunity to comment on the FCC's fiDal rule or the specific proxy prices the FCC selected

before the fiDalllUJ:l:lbers were published. In relyq on such a proceeding to set prices, the FCC

improperly eliminated the case-specific decisionmaking that Ccqress devised. Sc:c Natural

Resources Defense CQUPSU.IDc. v. HerringtOD, 168 F.24 1355, 1396 (D.C. Cir. 1985) ("[A]n

agency may not ignore the decisiODlDakinl procedure Congress specifically mandated because

the aleacy thinks it can desian a better procedure.•).

The destructive impect of tbe FCC's actions does DOt aid tbere. The rules the FCC bas

prom~lared will preclude state arbitrations from ever becomiDI the Jncalited, case-specific

adjudications envisioDed by Conpess. For example, by JZID'rihiri. state commissions 112 iDW2
.

from even considerinl historical costs in determiDiDg prices. the FCC bas skewed any

individualized decisionmakinl in the arbitrations. Similarly. by setting presumptive proxy

prices, the FCC~ foreclosed meaninaful case-by-case consideration in arbitrations. It is no
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answer to these concerns to suggest that the proxy prices are not mandatory and supply only a

fall-back solutign where States fail to use more specific cost studies. Rather. as the FCC itself

has made clear, unless they have approved incumbent LEe cost stUdies following the FCC's

methods. States Jmm apply the proxy prices to meet arbittatiOD deadlines under the Act.

~ First Report and Order , 619. Moreover. as the submissions of several parties in

arbittations already demonstrate, state commiSSlOns are beiDI uraecl to adopt the FCC's proxy

prices immediately to simplify their wks and to avoid any delays that might accompany the

review of cost studies. ~ Affidavit of Donald W. Mcleod , 14 (WMcLeod Aft. W) (aaached

to the Joint Motion of GTE Corporation aDd The Soutbem New Mlland Telephone Company

for Stay Pending Judicial Review (wJoint MotionW) before the FCC, aaached at Tab E). In fact.

at the urging of AT&T. an administrative law judp in Califomia bas receDdy detmDiDed that

prices in the arbitration between AT&T aDCl GTE will be set lICCOrdiDI to the FCC's proxies

since it would be too iDconveniem to work with IdUI1 COlt stUdies. 1Mecd, even though GTE

bas already prepared aDCl offered cost data in Calit'omia, this ruJiDa will focus die arbittation

instead on simply applYinI the proxy prices. I As this result plaiDly shows, die FCC's proxies

have the perverse effect of f?"SJl1ig the use of specific COlt anda in &We arbitrations and

precluding the sort of case-specific consideration CoDpess iDIeDded.

Not surprisiDI!Y, die FCC'~ efforts to supplaDl die adjudicative process devised by

Co~ widldle apDCy'l ownersatz pricina procedules bave spaWDlCl clear SlIbsranrive errors.

By basing its coaclusioat OD the marerials geoerateel in ID abbmiaIed lUJanakina, the FCC
.

produced llarinaly arbitrary results. For example, the FCC KkDowleclpcl that some iDcumbent

• GTE intends,to seek review of these c1ecisioDS jmnwtiately before the California Public
Utilities Commission.
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LEes claimed in comments that they bad "made cenain historical investments required by [state]

regulators that dley have been denied a reasonable opponunity to recover in the past." First

Repon and Order' 707. Nevenheless, the FCC detennined that States could not even consider

historical costs in setting rates and justified that decision in pan on the ground that "[t]he record

before us . . . does not suppon the conclusion that significant residual embedded costs" would

be left unrecovered by a forward-looking pricing mechanism. hl' 707. But the only reason

the record contains little evidence on this Point is that the FCC circumvented the case-specific

evidentiary proceedings in which such evidence could be inttoduced. In fact, GTE has been

compiling precisely such evidence and has alreac1y offered it to the California Public Utilities

Commission, which is in the midst of determining the mapitude of GTE's unrecovered

historical costs. The evidence the FCC claimed was lacking thus not only exists, but is curreDlly
.

being presented in the fora designated by.Congress - the state arbitration proceedings. For the

FCC to justify' its decisions based on a supposed lack of such evideDce after the FCC itself

evaded the process by which a record ·with such case-specific materials could properly have been

built is nothing short of Kafkaesque.

Further examples of arbitrary action appear in the 'FCC's explanations for its proxy

prices. Those prices were based on cost studies conducted by several states aDd on cost mod~ls

proposed by panies. S. First Report and Order " 792, 811-14. The FCC erred in its use of

both the state cost studies and the cost models.

First. after ourlinj"l a detailed method for measurina costs, the FCC proceeded to set
..

prices based on state stUdies that used differem methods, an error best illustrated by the selection

of prices for unbundled loops. ,The FCC determiDed u a general matter that prices should be

set based on the."total elemeutlonl run incremental cost" ("TELRlC") ofprovidiDg a particular
)
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network element p~us a reasonable allocation of joint aDC1 common COsts. 9 The cost studies used

for loop prices~ however,.and particularly the Florida studies, were not based on the FCC's new

"TELRIC-plus an allocation for joint and common costs" method. To the contrary, the Florida

studies used ame~ of costs known as "total service long run incremental coSt" ("TSLRIC")

and omitted any significant contribution for joint and common costs. s.= Affidavit of Dennis

B. Trimble ("Trimble Aft.") " 5-14 (attached to Joint Motion at Tab E). As the FCC itself

has explained, TSLRlC systematically produces lower cost estimates than the FCC's TELRlC

method because it fails to capture as many joint aDd common costs aDd assign them to a

panicular service or element. sm First Report aDd Order' 695. In addition. unlikt the FCC's

stated method. the Florida studies did not require a funber allocation of joint aDd common costs

on top of die iDcremeruaJ costs chat could be specifically Wiped to loops. Despite these

obvious discrepaDcies. the FCC made no effort to explain how the studies from Florida miJht

properly be used in settiDI rates that would comply with the FCC's declared approach.

The Commission compounded its error by cbnosiq, apin without explanation, a proxy .

rate for Florida that caDnOt logically be recouciled with die very studies on which the FCC

purportedly relied. The Florida commission approved loop prlces that producecl an overall state

weiJhted averap price of $17.28. Given the metbods used in the Florida cost studies: the

FCC's anllOunced pricina medIod by definition would lop:a1ly require aD averap loop price

maw thIn $17.28. Nevertbeless, without any further explaDation linkinl the price it selected

9 TELRIC identifies me forwNd-lookiDI costs auributable to an entire element in aLEC's
DetWork:. Thus. in ODe sease: it jdenrifics tile coa tbat would be avoided if tbe LEe eliminated
that element from its DetWork:. While some joiDt and common costs of me DetWork: that can be
specifically allocated between discrere e1emela are included in TELRIC, me FCC recognized
that TELRlC alone would leave substantial joiDt and common costs unrecovered aDd thus
required that an IrddiWmIl -reasonable allocation- of joiDt and rommon costs be considered on
top of TELRIC in>determininI prices. .s. First Report and Order " 694 696.
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to the Florida studies (or linking the stUdies to its own pricing rules), the FCC set the average

proxy rate for loops in Florida at $13.68 -- more than 20% below the average rate set by

Florida. By declining to offer any rationale to explain this facially illogical result, the FCC

utterly failed to live' up to the requirements of reasoned decisionmaking. See. e.i., MQIQr

Vehicle Mfa. Ass'n v. State Fann Mm. Auto. Ins. Co., 463 U.S. 29, 43 (1983).10

Second, as explained more fully in the Supplemental Affidavit of Dennis B. Trimble

("Supp. Trimble Aft.") " 8-11 (attached at Tab B), the FCC also acted arbitrarily by deriving

its loop proxy prices from two cost models, the so-called "Benchmark Cost Model" and the

"Hatfield 2.2" cost model, that the Commission itself expressly acknowledged "were submitted

too late in this proceeding for the Commission and parties to evaluate them fully." First Report

and Order' 83S. ~ isL. 1 794 (relying on same cost models in fixing loop proxies). These

models. moreover, systematically understated incumbem LEes' costs by excluding the costs of

. several essential components of the loop element. ~ Supp. Trimble Aft. 19.

C. In Any E.ent, the National PrlciDc Rules Imposed By the FCC Are Plainly
IDcoasisteDt With the Act and the CoastitutioD.

Even if the AI;t could be consaued to give the FCC authority over pricq, and even if

the FCC bad followed appropriate procedures UDder tbe At:t, tbe specific rules set by-the

10 Similarly, for unhlndJed switcJUDa prices, the Commiaioll failed to provide any
explanation for the d.iscrepaDcies between the evideDce on which it was relYiDa and its own
defmitions of die switchina element aDd the proper measure of costs. As dcfiDed by the FCC.
unbundled switcbiDI iDcludes DOt only the basic function of coDDeCtiDlliDes aDd aunks but also
the tun range of ItfealUleS, ftUIctioIis, and capabilities of the switch, It First Repon and Order 1
412. The studies on which the FCC relied to set proxy prices, however. examined solely the
costs associated with the ~ic fuDction of trUDk-to-liDe switehinl of additional miDutes of traffic
from an intercoDlllCtinl carrier· across tile switch. See. e,l.. Trimble Aft. " 17, 18. The
studies, thus. did DOl even pu.rpon to address the costs of 01ber fuDctions of the switch - such
as the special cal1iq features me Commission purported to include. S. Trimble Aft. 119. lS­
20; Affidavit of Timothy· J. Tardiff (ltTardiff Aft. It) '12-14,
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COmmission are plainly unlawful. The FCC's rules DOt only prohibit States from even

considering an -incumbem LEe's actual historical costs, but also effectively deny LEes an

opportunity to recover their full forward-looking costs. Neither result can be squared with the

plain tenns of the Act or with the Constitution.

1. The FCC's rules unlawfully prolllbit States from eTea coDSideriDl an
incumbent LEe'5 historical costs in setdq prices.

The Commission premised its pricing rule on the astonishing conclusion that States must

be precluded from setting prices under § 2S2 that allow incumbent LECs to recover the historical

costs of their DCtworks - i&.., to recover their actUal investment in their existing infrasaucture.

.s= First Repon and Order 11 704-707. Rather. the FCC concluded that States must "set
..

[prices] at forward-lookig long run economic cost." 1sL 1672. 'Ibis conclusion runs afoul of

the plain meaning of the Act aDd interprets the Act in a JDanner that would wmecessarily raise

grave constitutional CODcemS.

The Act provides that in detmniDing the prices for intercoDDeCtion and DCtwOrk elements,

state commissions should set a "just aDd reasonable rate" that is "be. on cost" and may include

a "reasonable profit." I 252(d)(1) (emphasis added). By its plain tenDS, § 252(d)(1) does DOt

limit the kiDd of "cost(s)· a State may consider to forward-loolciDl, or any otber type, of cost.

Rather. the Act directs States to set prices based on III costs of tbe incumbent LEe. The term

"cost" in § 252(d)(l) dill DO more excludes "historical COlIS" tbaD. the term "parents" would

exclude motbers. ll Astoaishinlly, tbe FCC CQrnrtm tbat die priciDa staDdald spec:ifled by

§ 252(d)(l) ·Mea DOt _if! wbether historical or embedded costs should be coDSidered or

11 Moreover. by expreSsly provicliDa that prices may include a "reuoDable profit," tbe Act
plainly contemplates that States may set prices to recover III of a LEe's costs, including the
actual investments,the LEe has alreac1y made in its DetWOrk. Aft« all, tbere could be DO
question of achieving profit if prices did not first fully recover all actual costs.
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whether only forward-looking costs should be considered in setting arbitrated rates. to First

Report and Ordtr , 70S . .That concession should be the end of the line for the FCC's efforts

to foist its pricing rules on the States. If the statutory standards governing pricing do not

prohibit the States from considering historical coSts, the FCC simply has no authority to

eliminate such costs from the pricing calculus.

The FCC's categorical exclusion of historical costs not only confliCts with the plain terms

of the Act but would also raise grave constitutional concerns. It is well settled that the Fifth

Amendment toprotects utilities from being limited to a charge for their propeny serving the

public which is so 'unjust' as to be cOnfISCatOry." Duquesne Lim CQ. v. Barasch. 488 U.S.

299. 307 (1989). AJ the Supreme CQurt has explained, the ConstitutiQn thus requires that a

utility be permitted to charge rates that will allow it to Wmaintain its financial integrity, tQ attract

capital, and to compensate its investors for the risk [tbey have] ·assumed.W15L. at 310 (quoting

FPC v. BoRe Natural Gas CQ.. 320 U.S. S91, 60S (1944». At a minimum, this standard

requires that a regulated entity ~ allowed an opportunity to recover the y;maJ costs it has

prudently incurred in consttUCting the facilities it operates for public use. .If a company could

not even recover its actUal capital ~tlays, it obviously could provide 110 retu.m to investors,~

thus could not possibly meet the coDStitutional staDdard. S. IeDOCQ Oil Co. v. Department of

Consumer Affs"" 876 F.2d 1013, 1020 (lst Cir. 1989) (to meet CODStitutional staDdard "rates

must provide not only for a company's costs, but also for a fair return on investmentW
).

The Coun's conclusion in J)uguesne that coDStitutioaallDl1ysis should focus only on the

"t()tl1 effectW of a rate order, rather tban on me medlocl of settiDI rates, in no way detracts from

this principle. In concluctma that the "subsidiary aspectS of valuation" used in ratemakings are

not of constitutional dimension, DuQuesne, 488 U.S. at 310. the Court did DOt by any stretch
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suggest that a met!lod for sening rates whose "total effect" was to deprive the regulated entity

of any opportW1ity to recover its actual costs could pass constitutional muster. To the contrary.

as Justice Scalia explained. since the constitutional standard requires that a utility be allowed a

"fair return on inve.sanent," whatever method may be used in setting the rate, in judging the

ultimate~ of the rates set by that method. there must be some minimum measure of the

invesanent against which retums may be judged to be "fair." DuQuespe, 488 U.S. at 317

(Scalia, 1., coDCUl'ring). And for that purpose. UDder me Constimtion. "all prudently incurred

invesanent may well have to be counted." 1sL See also Duqycspc, 488 U.S. at 310 (noting that

the amount of capital upon wbich investon are entitled to earn a fair retum has "constimtional

overtOnes"). IOOeed. as the Coun's prior decisioDS holding that a company may DOt be forced

to operate at a loss establish. a replated entity must be allowed rates that will cover all of its

actual costs. Ss;c, Ua" Brpoks-Scap1og Co. v. S,jlmj4 Cgrnm'n, 251 U.S. 396, 399 (1920)

(Holmes, 1.); g., aim Nonbm Pac. BY. v. Noab Dakota, 236 U.S. 585, 596 (1915) (DOting

that a railroad caDDOt be forced to operaIe at less than cost aDd that "we entertain no doubt" that.

in detenninio• the cost of the traDSpOnation of a particular commodity, all the outlays which

pertain to it must be considered·); id. at 597 ("[W]bal coDClusions~ based on cost. the entire

cost must be taken iDro ICCOUDl. .).

Here, in CODIrISt. die FCC's priciq metbocl -.ues tbat the prices imposed on

iDcumbent LEes completely disreprd the coDSti1utioDa1 .m'ni. By selectiDl a rate-setting

mechanism thai explicidy ban from coDSideration me basic criterion aaainst which the validity
~

of the rateS must ultimatelY. be judaed - historical costs - me FCC's order raises grave

constitutional coacems.

- 22 -
'-



Under famiJiar principles of statutory consuuction, the Act must be read to avoid the

constitutional question that would arise if Congress bad authorized the FCC to prohibit LECs

from recovering their actual historical invesanent. ~~, Rust v. Sullivan, SOO U.S. 173.

190-91 (1991); Ashwancier v. Tennessee Valley Auth., 297 U.S. 288, 347 (1936) (Brandeis, J.,

concurring). Precisely to avoid nmning afoul of constitutional concerns, where an act of

Congress specifies that a regulated business should be allowed a "just and reasonable" rate, such

language is universally consuued to require compensation sufficient to meet constitutional

staDclarcls. ~ LL" fPC v. Hope Natural Gas Co., 320 U.S. 591, S95 (1944); _ 11m~

Cent, Power" Upt Co. v. FERC, 810 F,2d 1168, 1175 (D.C. Cir. 1987) (explaining that

coqressional staDdard "coiDcides with that of the Constitution"). That same coDSUUCtion must

be applied to the 1996 Act - to allow the LECs the opportunity to recover as much of their

actual, historical investmeDl as the market will allow. ADd, most eenaiDJy, tbe Act may DOt be

inrerpreted to prohibit tbe Stares from even C9nsjderig wbetber to allow LEes to recover some

of their unrecovered historical costs.

2. The FCC's rules ualawfully delay LECs aa opportunity to recover
their true forward-looldq costs.

The national pricq regime imposed by the FCC is invalid for anomer independent

reason: it does not even allow LEes an opportunity to recover their full forward-JpnkjDI costs.

The term "cost" in I 252{cl)(1) 1D1IIfbe read to eDSUR that a LEe is permitted an oppottUDity

to recover III of its true costs. aa. Usmc, 320 U,S, at S95; _11m JerseY Cent. Power &

LiI!n, 810 F,ld at 1175. ~eed, the Constitution requires that a LEe be permitted to recover

full costs in each seameD! of ·its business. It bas long been settled that a regulated enterprise

cannot be required to sell a tme of service below cost on tbe theory that profits from another

aspect of its busine~ - particularly an unregulated liDe of irs business - will compensate for the
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confiscatory rates. _&~. Brpoks-scanlOD. ~1 U.S. at 399 (Holmes. J.); _ i1J2 NQrfolk

de W. By. v. CoDlC, 236 U.S. 605. 609 (1915) (explaining that a common carrier may not be

required to traDSpOn a ..commodity or class of traffic" at .. less than cost").

The rule adopted by the Commission. however. falls woefully shon of meeting the

constitutional standard by failing to allow an incumbent LEC to recover even its ttUe forward·

lookipi costs. The FCC bas dictated that a LEe's forward-looldna costs must be based not on

the LEC's "existina Det'Work design aDd teehnology." • First Repon aDd Order 1 684. but

rather on the costs of a hypothetical network coDSUUCteCl with the "most efficieDl technology...

Jiven the LEC's current wire center locations. Isla. 1685. By iporiDa the teebDology a LEC

may pliny have deployed in favor of a hypothetical most~fficient alternative. this rule ensures

that costs will be UDderstated.

In addition, die FCC does DOt allow LECs to recOver~ full joiDl aDd ~ouimon costs.
. .

The so-called "reasoDable allocation" of forward-lootiDI joiDt aDd common costs, First Repon

and Order , 672, that the Commission includes in its priciDI tuIe in fact ensures that i large

portion of LEC's joint and common costs will 10 UDreCOvered. The FCC determines that it

would be rgsooable "to allocate only a relatively small share of common costs to certain critical

network elements. such u die local loop and collocation, tbat are most difticu1t for entrants to

replicate. " but that it would be UDRISOIIIble to allocate common costs "in inverse proportion to

the sensitivity of etem.nd for die various network e1emeltts aDd services.· IL 1696. In other

words, in more plain En.lidJ, the LEes are free to allocate joint and common costs to oetwork

"
elements on wbicb they wiJJ· not be able to lJCOver those costs (because of the availability of

competition for those el~), but are not allowed to allocate sipWicam common costs to

those elements on which die LEe bas a lood cbance of recoveriDI them in the marketplace.,
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In reality. the FCC's "reasonable allocation" rule prevents LECs from recovering a large ponion

of their joint aM common costs.

D. GTE WILL SUFFER IRREPARABLE HARM ABSENT A STAY.

If it is allowed to take effect. the Commission's rules will immediately cause irreparable

hann to GTE in at least two material respects. First. they will have an immediate and

irreversible adverse impact on scores of negotiations aDd binding arbitration proceedings in

which GTE is currently involved pursuant to § 252. Second. by requiring States in such

arbittation proceedings to impose below-coSl prices on incumbent LECs. the tules will subsidize

the enay of inefficient caniers and will thereby cause GTE to suffer extensive and irtemediable

losses of customers. revenue and goodwill before this Coon can review the Validity of the

Commission's action.

A. The Commission's Order wm Immediately DIctate the Terms' of OnlOiq
Voluatary NepdadODS and State Arbitratioas.

The Commission's order - aDd particularly its pricing staDdards - will immediately

shon-circuit the § 252 negotiations and arbitrations currently under way. By providing a

detailed set of default terms, the order will sweep a host of key issues off the bargaining table.

For example, the Commission'os default pricing levels will remove virtually any incentive a

requesting carrier may have to ne,otiate over price by fixing a baseline from which bargaining

can move in only one direction - down. ~ McLeod Aff. , 9. IDdeed. the Commission bas

-
candidly ackDowledpd that its rules "may serve as a de facto floor or set of minimum

standards" that channel negotiatioD$', NPRM, Fed. Reg. 18311· 03, at' 20 (CC Docket No. 96­

98) (Apr. 19, 1996), and.bas declared that "[t]be default proxies we establish will. in most

cases, serve as presumptive ceilinls." First Report and Order' 768. Given the CommiS$ion's
)

own predictions, there can be no doubt the roles will have an immediate imp~t on negotiations
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and arbitrations by. denying GTE an opportUnity to bargain for prices that are higher than those

dictated by th~ COmmission. In fact, even before the rulemaking was complete. the mere

expectation that the rules would soon be in place had a marked detrimental effect on the

bargaining process. 1:

The rules' stifling effect will only be agravated by the Commission"s conclusion under

§ 252(i) that requesting carriers must be granted access to any iDdividual interconnection. service

or network elemem on the same terms given any other carrier. ~ First Report and Order

1 1314. This radical "most favored nation" requiremeDl will sttaqIe meaningful negotiations

by diewinl that any concession made by an incumbent LEe as part ef an intearatecl agreement

must be automatically available to aU requestinJ carriers without relard to the other terms of the

bargain. ~ Mcleod Aft. 1 9.

The impact of the Commiuion"s rules will alsO be fu.rtber exacerbated by the strict

timetables imposed by the Act. After a carrier requests iDtercoDDeCtion with an incumbent. that

carrier and the iDc:umbem have only 135 clays to Del0tiate an aareemem before either pany.may

seek bindinl arbitration. S= § 252(b)(1). Once requested. arbitration must be cODClucied within

nine months of the origiDal ~nDeCtion request. ~ § 252(b)(4)(c). GTE is currently in
-

the midst of negotiarinl dozeDs of agreemems pursuaDt to § 252(a)(l) in 28 States. McLeod

Aft., Ex. 1. In several iDsalDCeS. the initial 135~y period bas already expired. HI isL,; in

others. the ~y period durina which petitions for arbitratioDS must be flied (160 clays

following the stan of negodatioDS) has run or will soon run. HI isL.; and in still others

12 For example. after weeks of serious negonadoDS. a compreheDSive UDdentanding between
GTE aDd Sprint was scuttled in put because it was amicipatec1. tbat die Commission"5 proxy
prices would give Sprint more advantageous terms than it could negotiate from GTE. ~
McLeod Aff. , 1f.
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arbitrations have already been requested and must be resolved by as early as November 8. 1996.

McLeod Aff., Ex. 2.13 In those arbitrations, state commissions will be required to impose the

default prices mandated by the Commission unless they can flISt approve completed cost studies

consistent with the Commission's methods. ~ First Repon and Order 1619.

Moreover, cenain requesting carriers, such as AT&T, are urging state commissions

simply to impose the FCC's proxy prices on GTE immediately rather than undenaking such

studies. ~ McLeod Aff. , 14. AT&T. in fact, has already succeeded in having that position

adopted in the arbitration proceeding between GTE aDd AT&T in California. In an oral lUling,

an administrative law judge recently determined that rates in California will be set using the

FCC's proxies since it would be too inconvenient to work with actual cost studies in the time

available. Thus. while GTE bas already prepared aDd offered cost data in California. UDder this

ruling the arbitration will focus instead o~ applying the FCC's proxy prices. As this experience

already shows. the FCC's proxies aDd the impending deadlines imposed by the Act simply put

. inexorable pressure on the panies and the States to treat the FCC's rules as the presumptive

terms for the entire apeement.

As a result. if die rules are not stayed pendiDI review, GTE will be left with two

uninviting alternatives. GTE may enter into "privately Delodated" qreements whose terms~,

in reality, dictated by die Commjssi~n's rules. or it may wait to have similir terms imposed on

it by ~te commissions aetiDa pursuant to the FCC's mirIl. In die event some of the rules are

later struck clown, GTE will have lost forever the oppO~ty to DelotWe with competing

carriers free from the inf1ue~ of the Commiuion's unauthorized set of presumptive terms.

13 For example•• arbitrations with AT&T in vinually all GTE States must be resolved by
December 12, 1996. ~ McLeod Mf.• Ex. 2.
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The loss of such b~gaining oppommities in itself constitutes a classic form of irteparable injury.

* Canon v.• American Brands. Inc., 450 U.S. 79, 87-88 & n.14 (1981) (loss of opponunity

to compromise Title vn claims on mutually agreeable terms as preferred by Congress is

irreparable); Loca1.oivision 732. Amal&amated Transit Union AfL-CIQ v. Metrsmolitan Atlanta

Rapid Transit Auth., 519 F. Supp. 498. 500 (N.D. Ga. 1981) (lost bargaining opportUnities

constitute harm of an irreparable nature). vacated on other gounds, 667 F.2d 1327 (l1th·'Cit.

1982).

If the current rules are ovenumed. moreover, it will DOt be possible to undo the harm

to GTE. Even if it might be possible to reopen DeI0tiatiODS, it would be impracticable. if not

impossible. to undo the effects the Commission's order will have on scores of agreements

negotiated or arbitrated under its shadow. 0Dce apeemems dictated by the rules are in place•.
companies will 5ttUCtUle a ranae of busiDess plans around those apeementS. ~ Affidavit of

Barty W. Paulson ("'Paulson Aft. W) 115-7 (attacbed to 10iDl Madan at Tab E). Customer

expectations under new service arranaements similarly will solidify. Once these cbaDaes take·
-

place, it will not be possible for panies simply to scrap worldDa arranaements to go back to

square ODe UDder a new set of rules.

B. The ec-m.....'s Rules aDd PrIciDI Sta.vda wm Result iD a SubstUtial
aDd IrremedIable Loss or Customer'S, Gwdwm aDd Re~eaue.

As soon as it becomes effective. the Datioaal priciq regime promulgated by the

Commission will beIin subsidiziDg competiton at GTE's expense, tbereby causing GTE to suffer

irremediable losses in customers, Joodwill aDd reveuue. ~ outlined above, the Commission's
•

pricing regime systematically· requires iDcumbems to offer requestinl carrien prices below actual

costs. Tbe Commission's rules will thus artifICially allow eDtty by compctiton whose own

inefficiencies will >be, in effect, subsidized by below-cost priciDg. ~ Affidavit of Orville D.
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Fulp ("Fulp Aff.") -, S (attached at Tab C). The result will necessarily be a loss of customers

and revenue unrelated to efficient competition, and such losses will be effectively impossible for

GTE to recapture. ~ Affidavit of Donald M. Perry ("Perry Aft...) " 6-9 (attached at rab D).

The default proxy prices the Commission has set for unbundled loops and switching

ensure that GTE cannot come anywhere close to recovering its "total element long nm

incremental costs" for loops and switching, even where the TELRIC amounts for those elements

are calculated purely according to the FCC's own chosen methodology, and even when no

additional allocation of joint and common costs is included. Sm Supp. Trimble Aff. " 6, 12-

19 (attaChed at Tab B).

Competiton that obtain access to unbundled loops aDd switchiDl at anything approachinl

the Commission's artificial prices will be able to offer local service at a substaDlial discount
.

from GTE's rates, thereby ensurinI that GTE will suffer a loss in market share.. This artificial

advanule will be partic:ularly keen for numerous comped.Da carrien that already have certain

facilities, such as switches, in p1lc:e. ~ Fulp Aft. " 5-10, 14. Such competiton are well-

poised to take immediate advantage of the Commission's price subsidies, particularly in urban

areas where they can rapidly win over lower-cost. biIber-profit customerS. sm ilL. " 8·9, 14.

The demand for local service is such that a rival who offen even a slight discowtt from an

incumbent's rates can cause the iDcumbent to suffer a suhstanriaJ loSs in market share. S=

Perry Aft. "6-7. Taken toaetber, the' Commission's various below<ost pricq rules will

result in substaDdallDd rapid losses of market share for GTE, and the losses resulting from this
.

subsidized competition will be permment. ~ iL " 8-9.

In addition to the ilUIDber of lost subscriben, incumbent LECs like GTE will suffer

nonquamifJable injl.\lY to customer loodwill as a result of the Commission's order. The
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Commiuion's pric:i.DI rules will anificially subsidize rivals aDd allow them to UDciercut an

incumbent's prices even if they cannot provide-any greater efficiencies. SK Fulp Aff. 1 S. The

new .competitors' ability to offer lower rates, in tum, will seriously harm the incumbent's

reputation and customer goodwill since customers will naturally perceive higher prices as a sign

of inefficiency. Such unrecoverable losses of goodwill are routinely recognized as a form of

irreparable injury justifying a stay. Ss, U,.., Multi-Cbeppel TV Cable Co. v. Cbarlcmesville

Quality Cable Operating Co., 22 F.3d 546, SS2 (4th Cir. 1994)}-

Finally, to the extent GTE begins providina services or access peDdinl appeal UDder

pricing standards that are later strUCk down. GTE will iDcur suNtantial permanent losses.

Obviously, as they lose customers to competiton who pay only the below-cost prices set by the

Commission. iDcumbents such as GTE will lose retail revenues. Ssm Peny Aft. 19. Moreover,

there will be DO way to obtain redress for such losses, since Deitber me 'OIDpeting carriers nor

the Commiuion likely could be required to make GTE whole even if die rules are later sauck

. down. Tbe threat of such unrecoverable economic loss coDStitutes irreparablebarm justifying

a stay peDdiDa judicial review. ~.~. Baker EJec. Com.. Ip;. v. Cheske. 28 f.3d 1466,

1473 (8thCir. 1994); Airlhw Rggnjp, Co. v. "ra, 825 F.2d 1220.1226-29 (8thCir. 1987).

m. A STAY PENDING JUDICIAL REVIEW W1LL NOT HARM OTHER
PARTIES AND WILL SERVE THE PUBUC INTEREST.

A stay will cause DO banD to otber parties for the simple reason tbat die fCC's tules are

not ni=ed for the trlDSition to local competition uDder. the Act. As Conpess envisioned,

competitive eDtty into locallpUkets will proceed on schedule tbrouah private uegOtiatioDS and

. .

,- Sm 11m Buicomputer Com· v. Scott. 973 F.2d 507. 512 (6th Cir. 1992) rTbe loss of
customer goodwill ~often amounts to irreparable injury because me damages flowing from sucb
losses are diffic:ult to compute. ").
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state arbitrations even without those rules. Moreover, if the rules are ultimately upheld,

agreements ~be readily' modified to comply with the Commission's prescribed national roles.

Thus, if this Court grants a stay, American consumers will receive the benefits of local

competition consistent with the statutory deadlines and the goal of promoting economically sound

investtnent and entry.

For that very reason, many private negotiations have already gone fonvard and many

were nearing completion when the Commission announced its rules. The bulle of the work of

creating local competition can thus be achieved by private panies. Indeed, it would be ironic

for potential entrants to argue that any delay in the Commission's regulations will harm them,

when the paramount emphasis in the Act was to allow private negotiations to create the new

market in local telephony largely unfettered by detailed federal regulations.
. .

For similar reasons, the public interest in achieving the .rapid aDd efficient introduction

of competition in the local exchange will best be furthered by a stay peDding judicial review.

Privately negotiated agreements backed by arbitrations are the key mechanism Corlgress chose

to facilitate the growth of local competition. and negotiations will continue UDder a stay. All

sides to these negotiatioas have iJ;Icentives to proceed aDd couclude agreements under the A~t.

New enuants will push forward to take advantage of opportunities in the local exchange market

while incumbent LECs will WIDl to .earn fair compensation for interconnection amngements

required UDder the Act. A stay is thus entirely consistent with the public interest. since the

system for creatinI local competition UDder the Act can go forward whether or not the
.

Commission's rules are in place. If a stay is denied, however, there is a substantial risk that

progress toward competition will be gravely impaired due to the false start created by the
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Commission's unlawful rules and their immediate destructive effect on the system of free.

private negotia,Pon that Congress built into the Act.

CONCLUSION

For the fore,oing reasons, this Coun should stay the effectiveness of the Commission's

First Repon and Order in its entirety pending disposition of GTE's petition for review. At a

minimum, the Court should stay the effectiveness of the priciDa provisions in me Commission's

rules, 1151.501-51.515. 51.601-51.611, 51.701-51.717. 1be Court should also eXpedite

judicial review, so that any delay to the development of competition caused by the FCC's false

start is minimized.

Respectfully submitted,

William P. Barr
. Ward W. Wueste, Ir.

M. Edward Wbe1aD
GTE SERVICE CORPORATION
1~50 M Street, N.W.
Wasbjneton, D.C. 20036
(202) 463-5200

Date:- September 16, 1996

~.ta~(jJ
IordaD B. Cberrick
ARMSTRONG, TEASDALE, SCHLAFLY

& DAVIS .
. ODe Metropolitan Square
St. Louis, Missouri 63102
(314) 621-5070

Lm:c LiebmaD
435 West 116d1 Street
New York. New York 10027
(212) 854-5699
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IN THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

Federal Communications Commission and
United States ofAmerica,

GTE Service Corpo~on, GTE Alaska, Inc.,
GTE Arkansas Inc., GTE California Inc.,
GTE Florida Inc., GTE Midwest Inc.,
GTE South Inc., GTE Southwest, Inc.
GTE North Inc., GTE Northwest Inc.,
GTE Hawaiian Telephone Company Inc.,
GTE West Coast Inc., Conte! ofCalifornia, Inc.,
Conte! ofMinnesota, Inc. and Contel ofthe
South, Inc.,

Respondents.

Petitioners,

v.

)
)
)
)
) Case No.

~-...--

) (D.C. Circuit Case No. 96-1319)
) (Consolidated with Case No. 96-3321)
)
)
)
)
)
)
)
)
)
)
)
)

---------------->

APPENDIX TO
MODON POR STAY PENDING JUDICIAL REVIEW

AND POR EXPEDITED JUDICIAL REVIEW



TW,E OF COND.N]'S

A. Sections 2(b), 251 and 252 ofthe Communications Act of 1934, U amended by
the Telecommunications Act of 1996,47 U,S.C. §§ IS2(b), 251, 252

B. Supplemental Affidavit ofDennis B. Trimble

C. Affidavit ofOrville D. Fulp

D. Affidavit ofDonald M. Perry

E. Joint Motion ofGTE and the Southern New England Telephone Company for
Stay Pending Judicial Review, CC Docket No. 96-98 (Aug. 28, 1996) (and
supporting attachments)
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(b> Except u pnntded in wctiODI 223
tbroQb 22'1 of tbiI tttle. iDcluatve. aDd MCtlOl1
332 of WI title. aDd IUbJeet to the PI'O\'tI1oDI of
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c1auae (3) 01 tbia mbIect1aD would be appUceble
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aen1ce to mobDe It&t1oDI em l&Dd ft1:Uc1. ID
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205 of tbiI Utle Ib&11. except u otherwi8e pro.
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